THE STANDARD OF CERTAINTY IN THE MEASUREMENT OF DAMAGES CHARLES T. McCORMJCKt"
A CLASSIC statement of principle finds place in many opinions, as follows: "The damages . .. must be certain, both in their nature and in respect to the cause from which they proceed."'-The standard of "certainty," 2 applied as a restriction upon the allowance of damages by the jury, is a comparatively recent innovation. 3 It seems first to have gained currency in the American decisions in the middle of the last century, 4 as a development of an earlier doctrine that damages for breach of contract could not be measured by the loss of "profits." As in the case tProfessor of Law, Northwestern University. The article which is here published will form the basis of a chapter in a text-book on Damages, to be published by the West Publishing Company, St. Paul, Minnesota.
1. Griffin v. Colver, 16 N. Y. 489, 495 (1858) . In this case, which involved a counterclaim for delay in delivery of an engine, the court denied recovery for loss of profits, and confined the claimant to the value of the use of the engine during the delay.
Other formulations of the standard of certainty: CAL. CIV. CODE (Deering, 1931) § 3301: No damages can be recovered for a breach of contract which are not clearly ascertainable in both their nature and origin. CoNTRAcTs REsTATEmENT (Am. L. Inst. 1932) § 331: "(1) Damages are recoverable for losses caused or for profits and other gains prevented by the breach only to the extent that the evidence affords a sufficient basis for estimating their amount in money with reasonable certainty. (2) Where the evidence does not afford a sufficient basis for a direct estimation of profits, but the breach is one that prevents the use and operation of property from which profits would have been made, damages may be measured by the rental value of the property or by interest on the value of the property. 3. The idea that damages in actions for breach of contract as contrasted with tort actions, are "certain," that is, governed by rule, and hence that the judge could exercise a stricter control by setting aside an award of the jury not conforming to the rule, goes back to the 18th century. Washington, Damages in Contract at Common Law (1931) 47 L. Q. REv. 345, 364, 366. But the word "certainty" was not used, at least not commonly used, as a requirement which the proof of damage must meet, until the standard bad in the next century been announced by Sedgwick and the American cases. See next following notes.
4. The earliest opinion announcing in terms the doctrine of "certainty," which a casual search has disclosed, is Griffin v. Colver, supra note 2, although earlier cases had said that "speculative" damages were not recoverable, e.g. Green v. Goddard, 9 Metc. 212 (Mass.
1845).
5. In a discussion of "profits" as an element of damages, Sedgwick, in the second edition of his pioneer treatise on Damages, published in 1852, refers (p. 64) to the fact that in Scotland a distinction is made between resulting damage which is "certain" and "uncertain," and the latter may be recovered only when the defendant's conduct was criminal of most of the other doctrines of damages, this one has been much more highly elaborated in this country than in England, where problems of certainty of amount are usually discussed under the vague rubric of "remoteness." Such questions of certainty are also subordinated by the tendency of the English judges to treat the measurement of damages generally as a matter for the jury's discretion, and to regard most of the traditional doctrines and standards of damages as matters to be given to the jury by way of advice rather than direction. 6 The earlier vague and tentative doctrine, borrowed from the maritime cases, outlawing "loss of profits" as a measure of recovery,7 was one of those rather crude and arbitrary rules which the courts devised for curbing damages in contract cases, until they had found broader and more rational standards to use for the purpose. At precisely this time, the civil law restriction of damages to those injuries "in the contemplation of the parties," was being naturalized in England and this country.' The wholesale restriction against "profits," likewise, was gradually adjusted to the variant pulls of different situations. In the first place, the profit expected as a direct result of the contract sued on was withdrawn from the ban, and allowed as a basis of damages, distinguishing claims for profits lost upon "collateral" transactions with third persons. Later, as to all claims for profits or gains prevented by the defendant's breach, it became recognized that there should be no ban upon "profits" as such, whether direct or collateral, but merely that all claims for prevented gains should meet the usual tests of "contemplation" (in contract cases), "proximateness" of causation, and "certainty" of ascertainment. 1 In the traditional phraseology the "certainty" requirement is usually accompanied by the statement that the damages must not be "contingent," "conjectural" or "remote." Seemingly these phrases have but little additional content. While the development of the doctrine of ceror malicious, citing KAMs, PRINCIPLES or EQuTrrY (2d ed. 1767) 77. The later editions of Sedgwick's treatise progressively expanded the treatment of the standard of certainty, finally devoting a separate chapter to the subject (c. IX, 9th ed. 1920).
6. See pp. 1126 et seq., infra. 7. These cases are listed and discussed in Griffin v. Colver, supra note 1, and in 1 SEDOwIcx, op. cit. supra note 2, § 175. In the maritime cases, the profits which would have been made at destination were obviously much more conjectural in the days of sail, than today.
8. See Hadley v. Baxendale, 9 Ex. 341 (1854); Griffin v. Colver, supra note 1. 9. Masterton v. Mayor of Brooklyn, 7 Hill 62 (N. Y. 1845) (repudiation by city of contract under which the plaintiff was to furnish marble for construction of City Hall: loss of profit that plaintiff would have made upon his contract with defendant-.e., difference between contract price and cost of marble to plaintiff-held recoverable).
10. See Brigham v. Carlisle, 78 Ala. 243, 249 (1884) ; Griffin v. Colver, supra note 1;
tainty was worked out in the first instance in the contract cases, its applicability to cases of tort is now conceded, although we shall see that the standard is more rigorously applied, even now, in contract claims. A collection of the instances of the use in judicial opinions of the word "certainty," in connection with problems of damages, would doubtless disclose a wide variation of meaning. One use seems most common and most practical, that is, to employ the term "certainty" to denote a standard of provability. In other words, the claim must be such that from its statement there seems no reason that rational proof could not be furnished, that the damage claimed did result from the wrong, and the actual evidence must be such that reasonable men, acting upon inference and not from guess, can find therefrom that damage did thus result, and can derive substantial data for fixing the amount. 1 ' From this statement, it appears that the epithet "certainty" is overstrong, and that the standard is a qualified one, of "reasonable certainty" merely, or in other words, of "probability."'" If the term "probability" had been chosen by the judges in the first instance, perhaps a less intricate doctrinal web might have been sufficient to span the gap between standard and specific desired results.
11. See other general statements in note 1, supra, and the following: "In using the words 'uncertain, speculative, and contingent,' for the purpose of excluding that kind of damage, it is not meant to assert that the loss sustained must be proved with the certainty of a mathematical demonstration to have been the necessary result of the breach of covenant by defendant. The plaintiff is not bound to show to a certainty that excludes the possibility of doubt that the loss to him resulted from the action of the defendant in violating his agreement. In many cases such proof cannot be given and yet there might be a reasonable certainty founded upon inferences legitimately and properly deducible from the evidence that the plaintiff's loss was not only in fact occasioned by the defendant's violation of his covenant, but that such loss was the natural and proximate result of such violation. Certainty to reasonable intent is necessary, and the meaning of that language is that the loss or damage must be so far removed from speculation or doubt as to create in the minds of intelligent and reasonable men the belief that it was most likely to follow from the breach of the contract and was a probable and direct result thereof." Peckham, J., in United States Trust Co. v. O'Brien, 143 N. Y. 284, 288-289, 38 N. E. 266, 267 (1894) : quoted in Hetzel v. Baltimore & Ohio Rr. Co., 169 U. S. 26, 38-39 (1898) . "The cardinal principle in relation to the damages to be compensated for on the breach of a contract, that the plaintiff must establish the quantum of his loss, by evidence from which the jury will be able to estimate the extent of his injury, will exclude all such elements of injury as are incapable of being ascertained by the usual rules of evidence to a reasonable degree of certainty." Depue, J., in Wolcott v. Mount, 36 N. J. Law 262 (1873).
12. See Note (1928) 494 (1931) .
The concept of "probability" has been a fruitful one in the fields of mathematics and metaphysics, and its applications to social science in the interpretation of statistics of "frequency," have been of widening significance. See ConEN, REAsoN mm NAruim (1931) This elaboration of the doctrines relating to the standard of certainty, of which instances are given in the next section, is a by-product of the jury system, springing from the lack of confidence of American judges in the discretion of juries. The use of the doctrines of certainty manifests a pervading insistence that the jury must be furnished with some yardstick, rough though it be, which they can use in making their award, and by which their award can be tested. 3 Nevertheless, most of these doctrines of certainty are used to rationalize the process of reviewing peremptory instructions and jury verdicts, and not as forms of instructions to be given in the judge's charge at the trial. Usually, the standard of certainty is applied definitively by the trial judge in passing upon the admissibility of evidence, and in deciding whether the case is to be submitted to the jury at all. When the case is submitted, a simple statement in the charge of the standard of "reasonable certainty," and a warning against considering damages, which are "remote, speculative, or contingent," suffice.'"
The Modifying Doctrines
The tension which would be created by an approach to literal use of the standard of certainty is avoided by appropriate antidotes. Among the most common and useful of these is the subdoctrine which endeavors to draw a distinction between ascertainment of the fact of damage, and ascertainment of its extent:
"It is true that there was uncertainty as to the extent of the damage, but there was none as to the fact of damage; and there is a clear distinction between the measure of proof necessary to establish the fact that petitioner had sustained some damage, and the measure of proof necessary to enable the jury to fix the amount."' 1 "The general rule is that, where the cause and 125-135; articles on "Probability," 17 ENC. BRrrArncA (14th ed. 1929) 529 et seq., and 12 ENcyc. Soc. ScI. (1934) 426 et seq. This method has yet to be applied to legal data, and the present subject of inquiry illustrates the difficulties of doing so. The usual legal question of "certainty" is a question of whether it can be shown with adequate persuasiveness, that if one event had not happened (the defendant's breach of contfract, or tort), another event (the making of a monetary profit) would have happened. The legal situations not only involve this speculative hypothesis, but each situation has so many factors of variation that group treatment, by the use of statistics of frequency, is impracticable.
13. See for example, John Hetherington Sons, Ltd. v. William Firth Co., 210 Mass. 8, 22, 95 N. E. 961, 964 (1911) where the court in denying a claim for lost profits for breach by the principal of a sales-agency contract, said: "They must be capable of ascertainment by reference to some definite standard, either of market value, established experience, or direct inference from known circumstances." See also, Note (1910) Another idea often used by the courts to soften the requirement of certainty is that the wrongdoer who has caused the uncertainty is not entitled to complain if speculative damages are allowed:
"Where the tort itself is of such a nature as to preclude the ascertainment of the amount of damages with certainty, it would be a perversion of fundamental principles of justice to deny all relief to the injured person, and thereby relieve the wrongdoer from making any amend for his acts .. .The wrongdoer is not entitled to complain that they cannot be measured with the exactness and precision that would be possible if the case, which he alone is responsible for making, were otherwise."' 1 7 "The party who has wrongfully broken a contract should not be permitted to reap advantage from his own wrong by insisting on proof which, by reason of his "breach, is unobtainable."'" Again, the idea of value affords a means of making uncertain damages seem less uncertain:
"Nearly all commercial contracts are entered into in contemplation of future profits. As such profits are prospective, they must be uncertain and problematical; but the person injured is not to be deprived of all remedy. He has the right to prove the nature of his contract, the circumstances surrounding and following its breach, and the consequences naturally and directfor disposing of cases where it seems undesirable to apply the standard of certainty, yet in other cases it seems clear that the courts do often apply the standard of certainty to questions of amount of damage. Reilly v. Birmingham, 53 S. W. (2d) 825 (Tex. Civ. App. 1932) (one who sues for repudiation of contract to take and pay for water from well for three years, conditioned on continuance of supply, must prove length of time supply of water would probably continue). Compare the following view: "It appears that 'the fact of loss' and 'the amount of loss' are in effect different terms for the same thing, since proof of the amount of loss with a reasonable degree of certainty conclusively establishes the fact of loss, and, conversely, the only way to prove the fact of loss would seem to be by proving with reasonable certainty at least a minimum amount of loss. It thus would seem that an attempted distinction between these two is of no real significance." Note (1933 ) 17 Mfru. L. REv. 194, 196. 16. Hoffer Oil Corp. v. Carpenter, 34 F. (2d) 589, 592 (C. C. A. 10th, 1929 And where courts are unwilling to go that far, the same result can be attained by distinguishing between probable profits as a measure of damage, and probable profits as evidence of damage:
"We would by no means say that the jury should make the supposed profits, which the plaintiffs had lost, the measure of damages. All we design to affirm is that proof, tending to establish such loss as a consequence of the levy of the attachment, may properly go before the jury to serve as some guide for them, in the exercise of their discretion, in estimating the loss." '20 And finally, other modifying doctrines are so strong that they appear almost to repudiate the rule of certainty. For instance, it has been held that mathematical precision is not required and that the best available evidence is sufficient:
"It is not a sufficient reason for disallowing damages claimed that they cannot be exactly calculated. It is sufficient if, from proximate estimates of witnesses, a satisfactory conclusion can be reached."
21 "A reasonable basis for computation, and the best evidence which is obtainable under the circumstances of the case and which will enable the jury to arrive at an approximate estimate of the loss, is sufficient." 2 2
The Kind of Damage to which the Standard of Certainty is Applied
Obviously, there are numerous instances when juries as triers of fact are called upon to weigh probabilities, and to choose between conflicting inferences. Thus, if the two eye-witnesses of an automobile collision give opposite accounts of the positions of the vehicles just before the accident, the jury may be put to it to decide which is telling the truth. Again, the circumstances of a death at a railway crossing may 
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be such that reasonable men may draw a conclusion that the deceased failed to look before he went on the track, or the opposite conclusion. The choice is for them. But it will be noticed that in neither instance is any standard of certainty insisted upon. The matter is left to the jury's judgment if a reasonable doubt arises from the evidence. It is only as to the fixing of damages that the rigorous requirement that the fact of loss must be proved with "certainty" comes to be laid down, though probably the jury is no less competent to make a reasonable guess as to whether a profit would have been made under given circumstances, than to guess whether one witness is lying, or another.
We have seen that this standard of certainty evolved as an outgrowth of the difficulties which arose in determining claims in contract cases for the loss of "profits" expected to result from the venture." Like the "contemplation of the parties" doctrine, 24 the standard of "certainty" was developed, and has been used, chiefly as a convenient means for keeping within the bounds of reasonable expectation the risk which litigation imposes upon commercial enterprise. Although the discussions in the opinions often assume that the standard of certainty of proof applies to the proof of damages generally, and although occasionally the standard is actually used to test the sufficiency of proof of claims for direct physical loss or injury to property, 2 5 or to claims for future consequences of personal injury, 2 6 yet the principal field of its use remains 26. In general, the standard of certainty developed for cases of commercial loss cannot be applied to claims for non-pecuniary injury, such as physical pain, mental anguish, or humiliation. Warfield Natural Gas Co. v. Wright, 246 Ky. 208, 54 S. W. (2d) 666 (1932) (pain); Rice v. Rice, 104 Mich. 371, 62 N. W. 833 (1895) (alienation of affections; claim for mental anguish distinguished from damages for loss of support). But for pecuniary losses from personal injury the standard of certainty is employed, though less stringently than in cases of breach of contract, or commercial deceit. Thus, for loss of earning power, evidence of loss of profits in a business is admitted only if it was a "one-man" business. Mahoney v. Boston Elevated Ry., 221 Mass. 116, 108 N. E. 1033 (1915).
And some courts disallow evidence of the injured person's chances of promotion, unless there was an established practice of promoting by seniority. Richmond & Danville Rr. v. Elliott, 149 U. S. 266 (1893). Likewise, if evidence that the plaintiff's injury may develop a future complication is offered, it must be shown to be "reasonably probable." Howley v. Kantor, 163 Atl. 628 (Vt. 1933) . The jury should be told that to allow for future pain, they must find that it is "reasonably certain." Coppinger v. Broderick, 37 Ariz. 473, 295 Pac. 780 (1931) ("in all probability" suffices); Schwarting v. Ogram, 123 Neb. 76, 242 N. W. 273 (1932). If an element of future loss is submitted which to the appellate court the field of loss of commercial profits." Such lost profits or prevented gains must be claimed specifically in the pleadings, as "special" damages 2 and thus are distinguished from claims based upon some normal or usual standard, such as the value of the property, in cases of conversion, or loss of time, for personal injury. As to the latter, which are called "general" damages, the measure of recovery is assumed to be sufficiently standardized to prevent unlicensed "guessing" by the jury. When a claim for loss of profits is disapproved as too uncertain, the court will nevertheless allow as an alternative basis of recovery, one of these "standardized" measures of recovery.' This is illustrated in cases where the defendant has contracted to furnish or repair machinery necessary for the operation of the plaintiff's mill or plant, when the plaintiff may recover the value of the use of the machine during a period of delay,"° or where to the defendant's knowledge the machine was not replaceable elsewhere, in which case the plaintiff may even recover the loss of rental value of the plant itself, 3 or interest on the investment during the "shut-down." 
The Problem of Proof
Occasionally a claim will appear to the court's mind as being so "inherently" unprovable, that it will fail on demurrer, but usually the problem of certainty emerges during the preparation of the case as a question of what evidence will be available to show the amount of the loss, and at the trial, as a question of the admissibility of items of proof, and of the sufficiency of the items admitted to make a case for the jury, on the amount of damage. 3 Where the issue is as to the profits which would have been made in a period of interrption of an seems too contingent, it will reverse. City of Amarillo v. Rist, 45 S. W. (2d) 285 (Tex.
Civ. App. 1932) (girl of 12, permanent scars on face; impairment of marriage prospects too contingent).
27. Cases on lost profits are discussed in 1 SEDGWICK, op. cit. supra note 2, § 173 et seq; Note (1933) 
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"established" business, the past profits may be shown." It is a question in each case whether the business is "established," that is, whether it has such stability and regularity as to give its past record of profits some probative value as indicating the probable subsequent profits. This habit of looking to the past profits (a habit as ingrained in courts as in prospective investors) which only an established business can furnish, has made the courts reluctant to attempt to evaluate the probable profits of a new enterprise which has been prevented by defendant's wrong from making a start. 5 It has been suggested that in such a new venture, with no past record of profits, the chances of loss are equal to the chance of profit. 8 8 Doubtless this is true if the only fact known is that it is a new venture, but the practice of investors indicates that a prudent evaluation of a new enterprise may disclose that the chances of successful profit-making of a new undertaking, given the right conditions as to character of business, location, and personnel, are much more favorable than the chances of failure. The courts should be willing to accept a similar showing, if the proof is strong and the wrong deliberate.
In a few cases, the evidence of the record of profits of other business enterprises similarly situated may come in. 37 In the exclusive-agency [Vol. 43 cases, the profits made by those by whom the plaintiff has been wrongfully displaced, may be shown 5 The usual medium of making proof of the record of such past profits is by producing the books of the business (with witnesses to identify them as such), showing the income and expenditures. 39 If the business was a simple one and books were not kept, an "estimate" of past profits given by a witness familiar with the business will be received.'
"Estimates" or "opinions" as to the profits that would have been made, that is, the amount of the lost profits, stand on a different footing. 1 If concrete data, such as the past profits of the same or other businesses, are furnished by the proof, then a witness having special experience in the field may be allowed to interpret the data by giving his opinion therefrom as to the probable profits that would have been made. 42 But if no such data are available, or if the witness has no special skill or knowledge, his opinion does not lessen the uncertainty of the inference and it is inadmissible. 4 
38.
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In some cases the plaintiff proves that he has sustained a loss of a certain amount, but the proof leaves it uncertain how much of the loss is attributable to the defendant's wrong, and how much to other causes. The courts sometimes hold that the plaintiff must go further and show how far the loss is chargeable to the defendant, 44 but in other cases will allow the jury to make the apportionment unless the defendant clears up the uncertainty.
5
In deciding questions of certainty of proof, there seems to be a clearly discernible tendency to treat the problems more and more individually and pragmatically, and not only to insist that the claimant furnish the best available proof of the amount of loss, 46 47. See for example, the following passage: "'Juries are allowed to act upon probable and inferential, as well as direct and positive proof. And when, from the nature of the case, the amount of the damages can not be estimated with certainty, or only a part of them can be so estimated, we can see no objection to placing before the jury all the facts and circumstances of the case, having any tendency to show damages, or their probable amount; so as to enable them to make the most intelligible and probable estimate which
Lost Profits: Specific Instances
In Winston Cigarette Machine Company v. Wells Whitehead Tobacco Company,"' damages were sought for the breach of an agreement by the defendant, a manufacturer of cigarettes, to place on exhibition and to operate a cigarette-making machine manufactured by the plaintiff, at the St. Louis World's Fair in 1904. The defendant repudiated its agreement too late for the plaintiff to make other arrangements to exhibit its machine. The machines sold at the price of $1600, and the proof showed that the plaintiff itself had decided to spend about $5000 for the purpose of exhibiting a machine at St. Louis, before the defendant contracted to do so. The plaintiff had already sold in all about 150 machines throughout the world, and the method of advertising was mainly that of exhibiting them in actual operation. There was no other evidence bearing on the amount of damage. The jury found that the plaintiff's loss was $5000. On appeal this was set aside on the ground that conceding the defendant's bad faith, no adequate standard by which the jury could estimate the amount of the profits that would have been made was furnished by the proof. 9 In another case, 0 a sale of a grocery-store and the business and good will thereof had been made, but thereafter the seller had violated his covenant by opening a similar store himself in the same neighborhood, and by procuring the buyer's clerks (who had been with the old business) to leave his employment and come to the new store. The proof showed that through solicitation of these clerks, 40 or 45 of the 49. In a few cases of breach of contracts for advertising and similar trade-stimuli, the advertiser has been able to surmount the obstacle of the certainty requirement. Marcus v. Myers, 11 Times L. R. 327 (1895) (refusal to publish advertisement in newspaper; "The plaintiff contracted with the defendants for a particular advertisement space in the Jewish Chronicle, which is the particular journal of the Jewish world . . . The plaintiff said he suffered loss of business to the extent of f100, which he attributed, to the loss of the advertisement. [Vol. 43 customers of the old business had transferred to the new, and that their gross patronage amounted to from $2000 to $2500 per month. It appeared in evidence also that the parties at the time of the sale had valued the "good-will" at from $6000 to $7000. The jury awarded damages of $3500. On appeal the court, laying great stress upon the deliberate and willful character of the defendant's wrong, held that the evidence furnished a sufficient basis for the award.
51
In Broadway Photoplay Company v. World Film Corporation, 2 a difficult problem of proof faced the plaintiff. The defendant agreed to supply the plaintiff, the owner of a theater, with first-run feature films, for one day each week for a year. This promise it never fulfilled but instead furnished them to a competing house. The plaintiff, unable to secure first-run feature pictures elsewhere, had to content itself with second-run films. In proving damages, the plaintiff showed the record of its returns during the period. It secured a verdict for $4500. On appeal the court (Cardozo, J.) said:
"The comparison must be between feature pictures of the first run and feature pictures of later runs. The jury were so charged. They were charged that the plaintiff was 'limited to the difference in value between first-run feature pictures and second or third-run feature pictures, and not to the difference between feature pictures and other pictures.' But there is nothing in the evidence to supply a basis for the comparison. No law of averages, no constant or approximate uniformity of returns, can be gathered by induction from the sporadic and varying instances scattered through this record. The pictures of the first run are few in number. They disclose no semblance of equality in their returns when compared with one another. They disclose a like diversity when compared with pictures of later runs. In this business, as in others, there are times when merit triumphs over novelty. Pictures acquire in one neighborhood a vogue that follows them into another. The indifferent show succeeds by force of the reputation of the actor. The results have all the endless variety of human tastes and fashions. To discover beneath these vagaries a unifying law of averages would be a task in.any case. The task is hopeless here where only one day a week is covered by the contract. The plaintiff tries to avoid the difficulty by attributing to the defendant all the losses of the business from one week-end to another. The fanciful theory is advanced that the public will flock to poor shows on six days of the week if there is a good show on the seventh. There can be no stable foundation for a verdict that is built on such assumptions. Nothing but guesswork can place the damages at $4,500 or any other fixed amount. ' " 5 3
51. See also Burckhardt v. Burckhardt, supra note 17 (action for breach by former partner of obligation not to interfere with good will by competing; in absence of specific evidence of amount of business lost, opinion evidence of good will held admissible, and damages may be based on this In Julian Petroleum Corporation v. Courtney Petroleum Company, it appeared that the plaintiff was the owner of a lease on a tract of oilland in a developed field. It entered into an agreement with the defendant whereby the lease was assigned to the latter, which agreed to drill a well to a certain depth, and to share with the plaintiff the oil produced. The plaintiff sued for the defendant's failure to complete the well and claimed as damages the value of the plaintiff's share under the contract of the oil that would have been produced. The trial court admitted, in proof of damages, the evidence of expert geologists and oil producers familiar with this field, that the well was favorably located, and if drilled to the agreed depth would have produced oil; that the estimated cost of drilling would be a certain amount, and that the production of oil would be a certain quantity, and would sell for a certain price.5 4 They further testified that this method of estimating the production of uncompleted wells is a familiar one in the oil business; that the government of the United States has adopted rules for estimating the future production of such wells; that the corporation commissioner of the state of California acts upon such estimates in authorizing the issuance of bonds and other sureties; and that oil property is bought and sold on the market on such estimates, just as other real property changes hands on the opinion of experts in their particular line. The plaintiff had a verdict based upon this claim and evidence, and the defendant objected that the measure adopted was too uncertain. On appeal, however, the court sustained the award.' 54. See note 42, supra. 55. Actions for damages for breach of contract to drill an oil or gas well, or for failure to "develop" or to drill "off-sets" upon land leased, present unusually controversial questions of damages, since the plaintiff's interest is usually a contingent share in the expected production, and the question whether production would be secured, and if so how much, "Fisherman's luck" has not always been considered too uncertain to be measured. In an Oregon case, 6 two rival groups of salmon fishermen quarreled when the plaintiffs set their nets close to the defendants' in Tillamook Bay. Defendants secured a temporary injunction against plaintiffs' continued use of their net, and this injunction remained in force for fourteen days, and was then dissolved, as it was found that the plaintiffs were rightfully there. The plaintiffs then sued on the injunction bond for the damages ensuing from the issuance of the inmay be of various degrees of uncertainty, dependent on whether the proposed well is to be in "wild-cat," undeveloped territory, or in a settled and developed field. For the different types of obligations, mentioned above, and various degrees of predictability of production, divers measures of recovery are appropriate, but naturally the courts in a given jurisdiction tend to center upon a single rule of damages without always allowing free play for adjustment to the special situation. In Texas the favored rule is to allow the value of the plaintiff's interest or royalty, without deduction for the fact, when such is the case, that the oil or gas remains underground subject to future recovery. Pac. 532 (1931) hearing denied by state Supreme Court) (plaintiff, owner of land 1 to 2 miles from producing wells, leases to defendant for 59 royalty, defendant agreeing to drill to 3000 feet; plaintiff proves contract, breach, and that cost of well would be $50,000: held, plaintiff did not make out a case, cost of drilling not the measure); Julian Petroleum Corp. v. Courtney Petroleum Co., supra note 42 (see text above). In Oklahoma, the state court leans to the cost of drilling as the measure. Dixon v. Dalton, 158 Okla. 178, 12 P. (2d) 1108 (1932) (plaintiff, seemingly for the benefit of other land or leases owned by him in undeveloped territory, secures 1500 acres of nearby leases for defendant, in return for defendant's agreement to drill a test well; plaintiff recovers the cost of a well); but the Federal court, disregarding the local rule, gives for the breach of contract to drill a test well in "wild-cat" territory, the "value" to the plaintiff of securing the information to be furnished by such a test, which may be proven by expert opinion evidence. Hoffer Oil Corp. v. Carpenter, supra note 19; Bu-ViBar. Corp. v. Krow, 40 F. junction. It was proved that though new to this location, the plaintiffs were experienced fishermen, with proper equipment; that this was the best location in the bay; that the defendants made a large catch in the fourteen days, and that during that month there was the largest run of salmon that had occurred in recent years. The plaintiffs also proved their receipts and expenses on the location, for the few days before they were interrupted. The availability of a ready market and the market price for salmon were also shown, and experienced fishermen gave their estimate of the probable value of the catch. The trial court charged that the plaintiffs were entitled to recover "the value of the use of the location" during the fourteen days and instructed them that this value comprehends the loss of profits, if any, which would have been made. The jury found that the damages were $1500, and on appeal, the instructions and finding were held to be proper in the light of the proof. The court said: "It will be observed that the defendants conceded their wrong, and the foregoing proof renders it certain that the plaintiffs sustained some injury by reason of the admitted wrong. Doubtless it is true, as the defendants contend, that a commercial fisherman is confronted with many hazards over which he can exercise no control; for instance, the tides, the weather, market conditions, the number of other fishermen operating in the same locality, and so forth. But no business is free from uncertainties, and if the courts are to search only for the hazards which might deprive a particular venture, whose course is interrupted by a tortious defendant, of its profits, no injured plaintiff can ever recover just relief for the damage sustained. The situation disclosed by the testimony renders applicable the principle of law to which we have already alluded; that uncertain damages are nonrecoverable only when the uncertainty is due to inability to establish with certainty the cause."5 7 57. Id. at 69, 1 P. (2d) at 586. Other cases relating to fishing, in which the amount of the loss of catch was held to be proved with sufficient certainty: Linen Thread Co. v. Shaw, 9 F. (2d) 17, 19 (C. C. A. 1st, 1925) (counterclaim by purchaser of seine and accessories, for breach of warranty of fitness of purse line, used to close net, which broke with net full of mackerel; finding of damages held sustained by evidence of eye-witness that "estimated" weight of the mackerel in the net was at least 20,000 lbs.); Dennis v. Maxfield, 92 Mass. 138 (1865) (action by captain of whaling vessel for wrongful discharge in mid-voyage; plaintiff's contract entitled him to share profits; the contract itself contemplating profits as the basis of payment, plaintiff may recover lost future profits, though uncertain). Compare Anderson v. Columbia Contract Co., 94 Ore. 171, 1S4 Pac. 240, 185 Pac. 231 (1919) (fish-trap in Columbia River injured by collision of defendant's tug; value of use of trap during period of repair measurable by profits, and catch before and after admissible). In other cases, the loss was deemed too uncertain: Whitehead v. Cape Henry Syndicate, 111 Va. 193, 68 S. E. 263 (1910) (action on injunction bond, for wrongful issuance of injunction against use of nets in a certain location, by commercial fisherman; proof of plaintiff's profits for one month before interruption held inadequate as basis for finding of lost profits-a new venture); Wright v. Mulvaney, 78 Wis. 89, 46 N. W. 1045 (1890) (action for injury to net of commercial fishermen at Green Bay; jury
Another fertile source of holdings as to uncertainty of damages, is the litigation arising over the termination of sales-agencies. In such a case in Wisconsin,"' a firm of cigar dealers in Milwaukee was prevailed upon to take the agency for El Producto cigars for an extensive territory in 1921. It was a new firm which had been in business for one year during which year it had made a profit. The El Producto cigars were marketed through this agency to the extent of gross sales of from about $80,000 to $100,000 a year for each of the years 1921, 1922 and 1923 , but the agency did not make a profit during this period when it was building up a business. At the beginning of 1924 the manufacturer wrongfully repudiated its contract to continue the exclusive agency for that year, established a branch in Milwaukee and sold direct to dealers in the plaintiffs' territory. Sales from this branch in 1924 were $109,000. The plaintiffs sued for loss of prospective profits and gave evidence that they could have sold a large quantity of defendant's cigars in 1924, without addition to their expense, as their organization was adequate for that purpose, and that their direct profit on defendant's cigars would have been 12%. The jury gave a verdict for the plaintiffs for $8900, and this was sustained on appeal, when the court said :
"It is well established that prospective profits are a legitimate item of damages resulting from a breach of contract when the circumstances are such that the future profits may be computed with some reasonable certainty, and it is held that evidence of prior profits in the same business furnishes a basis for such computation . . . It is true that in this case there were no prior profits, but there were prior sales. Not only that, but we have the evidence of the amount of defendant's sales of the same cigar in the same territory during the year 1924 ... According to its own representation made to the plaintiffs, this work should begin to bear fruit during the fourth year, consequently the jury were justified in arriving at the conclusion that the plaintiffs would have sold about the same number of cigars that the defendant actually did sell during the year 1924, and that if they did, the income of the plaintiffs would have been greater to the extent of the profit which they would have made on the sale of these cigars, as they were fully justified in concluding that the plaintiffs would have incurred no additional expense in making such sales.": 9 allowed lost profits for 10 days necessary to repair net, though it was not actually repaired, on evidence of usual profits from lifting net; held, (1) too conjectural, in absence of evidence that weather and price conditions during the ten days continued favorable; (2) impossible at best to prove the probable catch with reasonable certainty, and plaintiff only entitled to the value of the use of the net during the time for repair).
Similarly, the profits of a new agency for trapping and trading in furs were regarded as too speculative. Prejean v. Delaware-Louisiana Fur Trapping Co., 8 F. (2d) that unless the jury found the chances were better than even, unless the accrual was at least more probable than not, they should give nothing at all. 0 But there comes a subtle shift when the claim is not for a single specific gain prevented, but for a net balance of advantage which the claimant expected from a succession of numerous business dealings over a space of time, as in case of an interruption of an established business, by wrongful dispossession of a tenant, 61 or by termination of a salesagency. 2 Any particular transaction or sale expected might fall through or might yield a loss rather than a profit. To the jury is committed the more complex task of using some data of comparison to assess the probability that a net advantage would have resulted, and to fix upon a reasonable amount. The jury may believe that as to every one of a hundred prospective customers named by an automobile sales agent in a suit for wrongful cancellation of the agency contract, it was more probable that he would not, than that he would, have bought an automobile from the agent; and yet, obviously, they may find that probably onefourth of them would have bought, and damages may be assessed on that basis. The prospective sales would not be judged singly and each required to pass the test of probability. 6 3 This standard of probability of net advantage from a series of transactions entailing separate probabilities of expense or gain is conveniently translated to the jury under the formula of "the value of the contract." 64 Should the courts insist, in claims for loss of a single, specific ad- , an action by one who had agreed to work a farm for three years, on shares, against the land-owner who repudiated the contract at the outset. The court (Woodruff, J.) said: "It was, in view of the decisions, a special contract, partaking somewhat of the nature of an adventure, and entitling the party to the chance of profit or benefit derivable therefrom . . . Here the court cannot say, that, if the contract had been performed, he would have realized one dollar for his services; non constat, that the returns of the cultivation would have equaled his expenditure. It may be presumed that the earth will yield a reward to the husbandman; but, how large? That depends upon details more or less contingent and speculative . . . To my mind the only rule which can be prescribed, and the only rule which will do justice to the parties is, that the plaintiff is entitled to the value of his contract. He was entitled to its performance; it is broken; he is deprived of his adventure; what was this opportunity which the contract had apparently secured to him worth? To reap the benefit of it, he must incur expense, submit to labor, and appropriation of his stock. His damages are what he lost by being deprived of his chance of profit." But in Kentucky, on similar facts, a demurrer was sustained because of the impossibility of calculating damages. Turpin v. Jones, 189 Ky. 635, 225 S. W. 465 (1920) .
vantage, upon a showing that the chances were substantially better than even, and upon giving all or nothing? To adopt this attitude seems to result in oscillation between over-lavishness and niggardliness. In conversion cases, many courts give to the plaintiff the highest amount for which he could have sold the property after the conversion," though the probability is overwhelming that he would not have been so fortunate as to sell at the peak. Nevertheless, he had a chance of doing so, for which he is compensated in this generous fashion. Contrariwise, a leading case in the United States Supreme Court 6 held that one who had by telegram requested his broker to buy on the Exchange ten thousand barrels of oil, when the price was $1.17, could not recover against the telegraph company for failure to deliver the message on the day sent, though the price had risen to $1.35 the next morning. However, the plaintiff's proof failed to afford evidence that he would have resold at the advanced price. In other cases, similar chances of a resale at a higher price have been held compensable by allowing the whole profit that might have been made. 7 Similarly, in cases of delay by a carrier of architect's plans sent to be submitted in a prize competition," 5 of failure to deliver a telegram, thus preventing a race horse from being sent to meetings at which he would have competed for purses, 9 and of delay of a message in regard to the whereabouts of a criminal, depriving the plaintiff of an opportunity to secure a reward, 7 1 the courts have not considered the possibility of allowing the jury to assess the value of the chance at a sum less than the prize itself, but allow the plaintiff all or nothing, dependent upon whether they regard it as being susceptible of proof, and proved, that the plaintiff would have captured the prize.
It has been properly pointed out 71 that the foregoing cases are distinguishable from the larger class of cases involving claims for loss of business profits, in that the former afford a chance of gain, and gain only, while the latter afford usually a chance of actual out-of-pocket loss as well. 72 Consequently, in the latter class, as in the case of a new business, 73 or an oil-well to be drilled in "wild-cat" territory7 4 the court may often properly conclude that the proof is too "uncertain" in that it affords no basis to find that the chance of gain was greater than the chance of loss, and the problem of valuing the chance of gain does not arise. The chance has no value.
But where there is no chance of actual loss, or it is less than the odds in favor of success, shall the jury be allowed to value, at less than par, the mere chance of a specific gain? It is not surprising to find the English judges, with their habit of concealing problems of certainty under the cloak of "remoteness," and with their adherence to the tradition that questions of damages are for the jury's discretion, 7 5 leading the way toward a liberal practice. In Chaplin v. Hicks, 7 the defendant, a theatrical manager, had conducted through the newspapers a voting contest, to select from photographs fifty young women as the most beautiful in the kingdom; and from these, the prize-winners to the number of twelve were to be chosen by the defendant himself. The prize consisted in the promise of employment on the stage for three years for each of the twelve winners, the first four to be paid £5 a week, the second four, £4 a week, and the last four, £3 a week. The plaintiff submitted her photograph, and out of six thousand contestants she was chosen by the showed that "in all probability" he would have made the arrest and reaped the reward; Smitha v. Gentry, 20 Ky. L. R. 171, 45 S. W. 515, (1898) (contra to last case; damages inherently too uncertain).
71. Note (1933) denied for defendant's breach of contract to allow his stallion to serve plaintiff's mare at a fee of 300 guineas. But the earlier case is distinguished and supported on the ground that there was no evidence to show that the privilege was worth any more than the price.
votes of newspaper readers as one of the fifty fairest. The next step was for the fifty to appear before the defendant, so that he might select the twelve. The defendant, as the jury found, failed to take proper steps to notify the plaintiff of the time for appearance; in consequence she did not appear for inspection, and the twelve were chosen in her absence. She sued for breach of contract, and the jury found that the value of the opportunity of which she was deprived was £100, for which she had judgment. This was unanimously affirmed in the Court of Appeal. Vaughan Williams, L. J., said:
"It is said that in a case which involves so many contingencies it is impossible to say what was the plaintiff's pecuniary loss. I am unable to agree with that contention. I agree that the presence of all the contingencies upon which the gaining of the prize might depend makes the calculation not only difficult but incapable of being carried out with certainty or precision. The proposition is that, whenever the contingencies on which the result depends are numerous and difficult to deal with, it is impossible to recover any damages for the loss of the chance or opportunity of winning the prize. In the present case I understand that there were fifty selected competitors, of whom the plaintiff was one, and twelve prizes, so that the average chance of each competitor was about one in four. Then it is said that the questions which might arise in the minds of the judges are so numerous that it is impossible to say that the case is one in which it is possible to apply the doctrine of averages at all. I do not agree with the contention that, if certainty is impossible of attainment, the damages for a brea~h of contract are unassessable. I agree, however, that damages might be so unassessable that the doctrine of averages would be inapplicable because the necessary figures for working upon would not be forthcoming. . . . None of the fifty competitors could have gone into the market and sold her right; her right was a personal right and incapable of transfer. But a jury might well take the view that such a right, if it could have been transferred, would have been of such a value that every one would recognize that a good price could be obtained for it. My view is that under such circumstances as those in this case the assessment of damages was unquestionably for the jury."
While the preponderance of the American decisions may still lean against the practice of valuing a less-than-even chance for a single specific gain,7 a more liberal tendency clearly appears in recent legal 77. See the cases cited in notes 70-74, supra, and see Hall v. Hall, 91 Conn. 514, 100 Atl. 441 (1916) (no recovery for false statements that plaintiff was insane, leading father to convey land to defendants, which plaintiff might have inherited); Cain v. Vollmer, 19 Idaho 163, 112 Pac. 686 (1910) (plaintiff employer sues for damages to himself due to personal injury to unusually skillful jockey apprenticed to plaintiff; no recovery for value of future services of jockey as race-winner, as too conjectural; "if this were a case where appellant was seeking damages for the loss of a prize for a race in which his horse had been entered, and in which at the time of the injury he had turned the home stretch, and was so in the lead that it could be said with reasonable certainty that he would have won
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YALE LAW JOURNAL [Vol. 43 writing" and in at least two recent decisions. 70 Certainly,. where the value of the chance is not outweighed by a countervailing risk of actual loss, and where it is fairly measurable by calculable odds, or by evidence bearing specifically on the probabilities, or by expert opinion," 0 and where the amount of the expected gain is itself fixed or approximately ascertained, the jury should be allowed to value the lost opportunity. the contest, then the damage would be direct, and a recovery might be had; but that is not the case before us" 1 SuTnEjSL , DA.AGEs (4th ed. 1916) § 71; see also CozqmAcrs RESTATEM T (Am. Law Inst. 1932) § 332, which reads: "Where a right to a promised performance is conditional upon the happening of some fortuitous event, the promisee can recover damages measured by the value of the conditional right at the time of breach, (a) if it is impossible to determine with reasonable certainty whether or not the event would have occurred if there had been no breach; or (b) if the breach causes the injured party reasonably to make a new contract for the assumption of the same risk by another contractor." This section, however, seems too narrow, as not covering such situations as the carrier and telegraph cases, where the chance of a collateral advantage is lost by the breach. See cases notes 70, 72, 74, supra, and note 83, infra.
79. In Kansas City Ry. Co. v. Bell, 197 S. W. 322 (Tex. Civ. App., 1917) the plaintiff had recovered in the trial court, as damages for delaying a shipment of pedigreed hogs, the amount of the prize be claimed that he would have won at the Stock Show. On appeal, this was reversed in an enlightened opinion by Boyce, J., who cited and approved Chaplin v. Hicks, supra note 76, and held that the plaintiff would only be entitled to recover the value of the chance. "The chance might be worth little or nothing, or it might be worth, under some circumstances, the full amount of the premium offered for the best of the class in which plaintiff was to be a competitor. In such a case, evidence as to all such matters as would tend to show the probability that the plaintiff would be successful in the competition would be admissible, and, as one of the judges in the English case says, it would then be left to the good sense of the jury trying the case to determine the value of the plaintiff's chance in the competition. If any recovery in such cases can be bad at all, it would evidently be only on this theory, and not on the theory on which plaintiff proceeded in this case." See also Wachtel v. National Alfalfa Journal Co., 190 Iowa 1293, 176 N. W. 801 (1920), which was an action by one who had entered as a contestant in a prize contest for magazine subscriptions. Many prizes of different values were offered for securing the highest number of subscriptions in each of the different districts, and a grand prize for the entire contest. After the plaintiff had secured some subscriptions and stood first in her district, the defendant wrongfully declared the contest abandoned in that district. On appeal, the court approved the doctrine of Chaplin v. Hicks, supra note 76, and held that plaintiff should recover the value of her chance to win a prize, to be estimated by the jury.
80. Compare the following language of Woodruff, J., in Taylor v. Bradley, supra note that the defendant had negligently allowed the casing in the well to break and had otherwise carelessly handled it, allowing large amounts of gas to escape, and thereby impairing the gas-supply and gas-pressure under the plaintiffs' land and the value of the plaintiffs' interest therein. The court held, first, that the interest of the plaintiffs was one not protected against the kind of misconduct here asserted, that is, mere negligence. Secondly, it held that, even if the hazard were one for which protection is extended, the damages are inherently too unascertainable in amount to be assessed. Both conclusions are quite arguable, but the problems are rightly presented as distinct. Finally, a celebrated Idaho case 4 deserves mention. The plaintiff, a race-horse owner, had in his service an apprentice who was a highly successful jockey. During a race-meeting, when the jockey was at the exciting moment before the stretch, the defendant negligently permitted a dog to enter and cross the track. In consequence the jockey was thrown and injured, and permanently disabled from racing. The plaintiff proved that the jockey had earned $12,000 in prizes for him in the races of the previous year, and otherwise proved so far as circumstances made it possible, the value of the opportunity to use the jockey's skill in winning races and prizes during the rest of the period of apprenticeship. Counsel and court seem wholly to have ignored the initial question: is the plaintiff's interest in the employment relation protected against this merely negligent interference? The trial judge nonsuited the plaintiff, and the court on appeal discussed the problem as one of certainty of damages. They found the damages too indeterminable, a conclusion which if liability were conceded, might seem unduly conservative. It would seem, however, that a more complete analysis would have led the court to consider first the primary problem of the limits of the protection extended to the master's interest in the services of the apprentice. Every attempt to classify and discuss cases according to factual kinship roils the clear pool of doctrine; so the attempt herein to classify and treat them together because of doctrinal affinity under the standard of certainty may falsify the picture of what the courts are doing, by suggesting an illusory adherence to a single standard in the medley of litigated cases. Consequently, we must remind ourselves that though the verbal terms of the standard of certainty may be repeated in like language, yet the actual use of it varies in the different classes of cases, and within the classes varies with the slant of the balance of sympathy, justice, and equity in the particular case. It is applied with relative strictness in cases of routine breach of contract, is relaxed somewhat 84. Cain v. Vollmer, supra note 77.
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